
Academic Freedom and Tenure:
The University of Illinois1

Part I. Report of the Ad Hoc Committee

Dr. Leo F. Koch, Assistant Professor of Biology in
the Division of General Studies at the University of
Illinois, Urbana, was suspended from his academic duties
on April 7, 1960, by President David D. Henry because
of a letter written by Professor Koch and published
in The Daily Illini, the campus paper, on March 18,
1960. On June 14, i960, the Board of Trustees of the
University ordered that Professor Koch be discharged
and that his contract, which ran until August 31, 1961,
be terminated as of the end of the current academic year,

1 The text of this report was written in the first instance by
the members of the ad hoc investigating committee. In accord-
ance with Association practice, the text was then submitted for
consideration by the Association's standing Committee on
Academic Freedom and Tenure (Committee A), to Professor
Koch and to the Administration of the University of Illinois.
In the light of comments and suggestions received, and with
the editorial assistance of the Association staff, the report has
been revised for publication. The reply of the Administration
offered several corrections on matters it stated were not involved
in Professor Koch's then pending appeal in litigation he had
instituted against the University; it was accompanied also by
preliminary observations of considerable length, which it au-
thorized to be released to the ad hoc committee and Committee
A, which President Henry had received from the University's
legal counsel after the latter's review of the draft text. The
University, however, made clear that because of the pending
appeal, it was of the view that adequate institutional comment
on the report could not be accomplished and that accordingly
it was constrained to defer formulation and presentation of a
formal public statement of University position on the report
until an appropriate later time. Following affirmance by the
Illinois Appellate Court of the trial court decision, the Associa-
tion again made inquiry of the Administration; the reply received
called attention to the fact that Professor Koch was still in
a position either to file a request for leave to appeal the matter
to the Illinois Supreme Court or a petition for a writ of
certiorari to the United States Supreme Court. Further com-
munications between the Association and the Administration
ensued, but did not result in receipt of any further comments
from the University on the content of the report. The Associa-
tion has concluded that in view of the present posture of the
litigation and the focus, in any event, of the report on academic
rather than legal judgments, it is appropriate to publish this
report.

Immediately following this report will be found: (1) a
separate statement by the ad hoc committee on "academic re-
sponsibility," and (2) comments on "academic responsibility" by
individual members of Committee A.

that is, on August 31, 1960. On complaint of Professor
Koch and the University of Illinois Chapter of the Asso-
ciation that the suspension, discharge and termination
of contract constituted a violation of academic freedom,
the General Secretary appointed the undersigned com-
mittee to investigate conditions of academic freedom and
tenure at the University of Illinois, with particular
reference to the case of Professor Koch.

The basic documents in the case were made available
to the committee and on May 7, 8, and 9, 1961, the
committee visited the campus of the University of Illinois
at Urbana. The committee received full courtesy and
cooperation from the University authorities and all others
concerned. It interviewed all the chief participants in the
Koch matter, with the exception of Professor Koch him-
self, who was in California. On June 2, two members of
the committee, Professors Butts and Emerson, interviewed
Professor Koch in Washington, D. C.

I. Statement of Facts in the Koch Case

The essential facts in the Koch case are matters of
written record and are not in dispute. Our summary
below is based upon this documentary material, supple-
mented by certain additional facts obtained in our in-
vestigation.

Background of Professor Koch

Professor Koch received the degree of Bachelor of
Science in 1941 from the University of California at
Berkeley and, following service with the armed forces
during the war, obtained a master's degree in 1948 and
a Ph.D. in 1950, both in botany, from the University of
Michigan. After teaching at Bakersfield College and
Tulane University from 1951 to 1955 he was appointed
Assistant Professor of Biology in the Division of General
Studies at the University of Illinois and began his teach-
ing duties there in September, 1955. In 1957, the Uni-
versity of Illinois renewed his contract for two years.
The contract was renewed again in 1959, but Professor
Koch was notified that this appointment was a terminal

S P R I N G 1 9 6 3 25



one and would not be continued after the contract expired
on August 31, 1961. Inasmuch as the charges against
Professor Koch and the subsequent action taken by the
University were predicated entirely upon the letter of
March 18, 1960, the bases of the decision to give
Professor Koch a terminal appointment are not relevant
to the issues in this case and were not inquired into by
the committee.

Publication of the Letter of March 18

On March 16, 1960, The Daily lllini published an
article by two students entitled "Sex Ritualized." This
article described scenes at a sorority house, a little past
midnight, of couples "smooching and now and then
mumbling passionately"; discussed the social pressures
which require girls on dates to stay out until the curfew
hour of one o'clock arrives; decried the fact that on
campus dates men were not concerned with a girl "as a
living individual," but "as a simple female sex unit";
and concluded:

Haven't our male-female relations on campus, in general,
stultified into a predetermined ritual? It is our opinion
that they have, and we think that nearly every student
has ample evidence at hand to show this to be the case.
We write this article because most students do not seem
to recognize the obvious. They cannot recognize reality
because they do not want to recognize reality. They fear
it. People fear and seem incapable of opening their souls
to one another—especially to one of the opposite sex!

Professor Koch's letter, written in response to the
above article, was published on March 18. Its full text
is as follows:

To the Editor:

You have made a great show of liberalism in racial
problems whose center of physical and emotional dis-
turbance is a safe, 1,000 miles away. I will be interested
to see how your social conscience operates with a problem
which strikes very close to home, here on campus.

The problem is broached by Dick Hutchison and Dan
Bures in their article, "Sex Ritualized" (16 March) under
the heading, "Off the Cuff" on your editorial page.

Hutchison and Bures are to be commended for their
courage in candidly discussing the sexual problems of
college students, even if only with narrow-minded, if
not entirely ignorant, perspective.

Their discussion omits entirely any reference to the
social meleu [sic] which compels healthy, sexually mature
human animals into such addictions (of which masturba-
tion is likely the least objectionable) to unhealthy and
degenerative practices.

The first hazard encountered by the frank discussion
in public of sexual problems is the widespread moralistic
attitude that where there is smoke, there is fire. Any
one who insists on speaking about sex in public, say the
orthodox moralists, (unless it is condemned soundly)

must be a sexual deviate (a Queer) in their orthodox
view.

The second, and by far the more important, hazard
is that a public discussion of sex will offend the religious
feelings of the leaders of our religious institutions. These
people feel that youngsters should remain ignorant of
sex for fear that knowledge of it will lead to temptation
and sin.

Hence we have the widespread crusades against ob-
scenity which are so popular among prudes and puri-
tanical old-maids. Bachelors are known to be immune to
this disease inasmuch as they are the favored sex in a
double standard of morality which accepts as respectable
premarital sexual experience for men but not for women.
This occasions some difficulty as most men are hetero-
sexually inclined.

Thus we come to the crux of the problem which is not
even hinted at by Hutchison and Bures. Their article
would lead a casual reader [to believe] that the evils
portrayed by them are due only to the depravity of the
individuals they observed, whereas, in fact, the heavy
load of blame should fall on the depraved society which
reared them.

I submit that the events described by Hutchison and
Bures are merely symptoms of a serious social malaise
which is caused primarily by the hypocritical and down-
right inhumane moral standards engendered by a
Christian code of ethics which was already decrepit in
the days of Queen Victoria.

College students, when faced with this outrageously
ignorant code of morality, would seem to me, to be acting
with remarkable decorum, and surprising meekness, if
they do no more than neck at their social functions.

Perhaps it would be nearer to the truth to say that
such meek and very frustrating, no doubt, behavior in-
dicates an extreme degree of brainwashing by our
religious and civil authorities in the name of virtue and
purity, to the point where the students have become
psychologically inhibited from satisfying their needs in
more obvious and healthy ways.

With modern contraceptives and medical advice readily
available at the nearest drugstore, or at least a family
physician, there is no valid reason why sexual inter-
course should not be condoned among those sufficiently
mature to engage in it without social consequences and
without violating their own codes of morality and ethics.

A mutually satisfactory sexual experience would
eliminate the need for many hours of frustrating petting
and lead to much happier and longer lasting marriages
among our younger men and women.

Leo F. Koch
Assistant Professor of Biology2

Members of the faculty frequently write letters to The
Daily lllini or to other newspapers. Most often these

2 The letter as published was headed, "Advice on Sex." This
caption was inserted by the editor of The Daily Illini without
the knowledge of Professor Koch, and was not considered by the
University officials as part of the letter.
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letters are signed by the writer without designation of
his faculty title, but it is not uncommon for the author
to identify himself by adding his faculty title to his
name.

Applicable University Regulations

The University Statutes provide that the tenure of any
faculty member whether appointed for an indefinite or
a definite term, may be terminated by retirement, resigna-
tion, or "discharge for cause" [Sec. 38(c ) ] . The latter
term is defined as follows in Section 38 ( d ) :

(d) Cause for discharge shall consist of conduct
seriously prejudicial to the University through deliberate
infraction of law or commonly accepted standards of
morality, neglect of duty, inefficiency or incompetency.
The enumeration of causes for discharge shall not be
deemed exclusive, and the Board of Trustees reserves the
power to discharge for other causes, but it is to be
distinctly understood that this power will be exercised
only under exceptional circumstances and then only for
conduct which is clearly prejudicial to the best interests
of the University.

Section 39 of the statutes provides in part:

Sec. 39. (a) It is the policy of the University to
maintain and encourage full freedom, within the law,
of inquiry, discourse, teaching, research, and publication
and to protect any member of the academic staff against
influences, from within or without the University, which
would restrict him in the exercise of these freedoms in
his area of scholarly interest. . . .

(b) In his role as citizen, the faculty member has
the same freedoms as other citizens, without institutional
censorship or discipline, although he should be mindful
that accuracy, forthrightness, and dignity befit his asso-
ciation with the University and his position as a man of
learning.

(c) These freedoms do not include the right to advo-
cate the overthrow of our constitutional form of govern-
ment by force or violence. . . .

The procedure for termination is established by Section
38(e) and ( f ) :

(e) An appointee on definite tenure shall not be re-
moved before the expiration of his term of service, nor
shall an appointee on indefinite tenure be removed, with-
out in either instance first having been presented with a
written statement of the charges against him, which shall
be sufficiently specific reasonably to inform him of their
nature and to enable him to present his defense thereto.
Charges shall be preferred by the President, or on his
authority, and shall be filed with the Secretary of the
Board of Trustees. A copy of the charges shall be trans-
mitted to the appointee either personally or shall be
mailed to the appointee at his last known post-office
address by registered mail within 15 days after they have
been preferred. Within 15 days after such service of a

copy of the charges, the appointee may file with the
Secretary of the Board a written request for a hearing
before the Board of Trustees. Notice of the time and
place of the hearing, which shall be not less than 20 days
after the date of the appointee's request, shall be served
upon the appointee either personally or by registered
mail. The date of the hearing shall be no less than 15
days from the date of the receipt of the notice of hearing,
by the appointee. The appointee shall have the right to
appear at the hearing, with counsel, if he desires, to reply
to the charges and to present evidence in his behalf. The
Board shall not be bound by formal or technical rules of
evidence in hearing and deciding the case. Prior to the
preferment of charges, or while charges are pending, the
appointee may be suspended by the President pending
final decision of the Board upon the charges. . . .

(f) Any member of the faculty of the University, who
claims that termination of his services would violate
principles of academic freedom, shall have the right to a
hearing before the Committee on Academic Freedom of
the appropriate Senate prior to a hearing, if any, before
the Board of Trustees. Such hearings shall be conducted
in accordance with established rules of procedure. The
Committee shall make findings of fact and recommenda-
tions to the President of the University. The several
Committees may, from time to time, establish their own
rules of procedure.

Events from March 18 to President Henry's Letter of

April 7

The publication of Professor Koch's letter on Friday,
March 18, created an immediate stir at the University
and beyond. According to Royden Dangerfield, Associate
Provost and Dean of Administration, the letter reached
President Henry on the day of publication and President
Henry asked him (Dangerfield) to look into the matter.
The letter was widely discussed on the campus and in
the local press. Under date of March 25, the Rev. Ira
H. Latimer, of the Institute of Economic Policy, Chicago,
and a member of the University of Illinois Dads' Associ-
ation, sent a four-page communication to the parents
of a substantial number of women students. In this
letter Mr. Latimer reprinted the Koch letter and
denounced it as "an audacious attempt to subvert the
religious and moral foundations of America" which
followed the "standard operating procedure of the Com-
munist conspiracy." As a result of the Latimer communi-
cation and the other publicity, the University authorities
received numerous letters of protest.

Professor Koch's immediate superiors on the faculty
were Professor Otto E. Kugler, Chairman of Biological
Science in the Division of General Studies, and Professor
James M. McCrimmon, Head of the Division of General
Studies. Professor McCrimmon, who was on sabbatical
leave, stated that the Koch letter was called to his atten-
tion on the Friday of publication by his secretary and
members of the DGS staff; that at first he decided to do
nothing about it but "waited to see if it would blow
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over." At the beginning of the following week, however,
Professor McCrimmon was called by Associate Provost
Dangerfield and asked to come in for a conference with
him and Lyle H. Lanier, then Dean of the College of
Liberal Arts and Sciences. At this conference, according
to Professor McCrimmon, Associate Provost Dangerfield
stated that President Henry was much disturbed about
the letter and wanted them to make recommendations to
him as to what action would be proper. The matter was
discussed and three possible courses of action were out-
lined and reported to President Henry: (1) reprimand,
(2) relief from classes, and (3) dismissal. Professor
McCrimmon stated that no definite recommendation was
made at this meeting, that he had no knowledge of what
official action would be taken, and that he understood
that action would be taken at the College level.

On March 25 Professor McCrimmon, apparently on
his own initiative, called in Professor Koch for an inter-
view with himself and Professor Kugler. In a subsequent
memorandum summarizing the meeting, Professor Mc-
Crimmon said, "I told Koch that I had asked for the
meeting to tell him what his colleagues in DGS and I,
personally, thought of his recent letter in the lllinl and
that I had put these thoughts into a letter which he would
get as soon as it could be typed and delivered." The
meeting lasted 25 minutes. Professor McCrimmon stated
his objections to the Koch letter, and Professor Koch
made a brief reply. Professor McCrimmon also informed
Professor Koch that "the President and Dean are con-
cerned," but did not state whether or not further action
would be taken. On the following day Professor Mc-
Crimmon mailed his letter of reprimand to Professor
Koch.

The next action was a meeting of the Executive Com-
mittee of the College of Liberal Arts and Sciences on
March 28. This Committee is elected by all members
of the faculty of the College having the rank of in-
structor or higher; at that time it consisted of the Dean,
the Associate Dean and five other members, of whom
four were Department Heads and one was an Associate
Department Head. No final decision was reached on
March 28 and a second meeting of the Executive Com-
mittee was held on April 6. At neither meeting did the
Executive Committee call in or communicate with Pro-
fessor Koch. Nor did it consult with Professors Mc-
Crimmon or Kugler, although memoranda from them
summarizing their interview with Professor Koch, and
the letter of reprimand, were before the Committee at
its second meeting.

On April 7, Dean Lanier, as Chairman of the Executive
Committee, reported by letter to President Henry the
recommendations of the Committee. Dean Lanier's letter
summarized the McCrimmon-Kugler memoranda and
the letter of reprimand, and enclosed copies of these
documents. It went on:

The Committee's attention . . . was directed primarily
to the question of whether or not Dr. Koch's published
letter constituted a breach of academic responsibility so
serious as to justify a recommendation that he be relieved
of his University duties. It was voted at the meeting on
April 6 to make such a recommendation (one member
did not concur).

It was voted further to recommend that Dr. Koch's
salary be continued for the remainder of the present
academic year. Three of the six members of the Com-
mittee—including myself—felt that some kind of addi-
tional financial settlement should be arranged to cover
the second year of his contract—not because of any
legal obligation to do so in the circumstances, but
primarily out of consideration for the economic jeopardy
in which Dr. Koch's irresponsible action has placed his
family.
On the same day, April 7, President Henry addressed

the following letter to Dean Lanier:
I have your memorandum of April 7 reporting the

deliberations of the Executive Committee of the College of
Liberal Arts and Sciences concerning Assistant Professor
Leo F. Koch. You report that Professor Koch's letter
published in the Daily lllinl on March 18, 1960 raised
serious doubt as to his sense of academic responsibility
and hence as to his further usefulness as a teacher in the
College of Liberal Arts and Sciences,

I note that the Head of Professor Koch's Department,
Professor James M. McCrimmon, in substance informed
Professor Koch on March 25 that his letter constituted
a breach of professional responsibility and in conference
with Professor Koch condemned both the tone and much
of the content of the letter.

I note further that it is the Executive Committee's view
that Professor Koch's published letter constitutes a breach
of academic responsibility so serious as to justify his
being relieved of his University duties.

This memorandum is to record my concurrence in the
recommendation of the Committee and to request you to
relieve Professor Koch of his duties immediately. His
appointment will be terminated at the University at the
end of the current academic year.

With you, I consider Professor Koch's letter a grave
breach of academic responsibility. The views expressed
are offensive and repugnant, contrary to commonly ac-
cepted standards of morality and their public espousal
may be interpreted as encouragement of immoral be-
havior. It is clear that Mr. Koch's conduct has been
prejudicial to the best interests of the University.

I request that you and Professor McCrimmon com-
municate this decision to Professor Koch.

David D. Henry
President

cc: Professor Leo F. Koch
Professor James M. McCrimmon
Members of the Executive Committee,

College of Liberal Arts and Sciences
Provost Gordon N. Ray
Mr. A. J. Janata, Secretary, Board of Trustees
Members of the Board of Trustees
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President Henry's letter of April 7 was released to
the public with an accompanying press release. Copies
were sent to the members of the Board of Trustees.

It will be noted that under Section 38(e) of the
University Statutes, quoted above, President Henry had
no authority to discharge Professor Koch or terminate
his contract, his power being limited to filing charges and
suspension of the appointee "pending final decision of the
Board upon the charges." President Henry explained the
flat statement in his letter—that Professor Koch's "ap-
pointment will be terminated at the University at the end
of the current academic year"—on the ground that persons
connected with the University knew he had no power
to discharge and would understand that his letter was
only a recommendation to the Board of Trustees. The
investigating committee for the Association has en-
countered a variety of recollection on the question
whether President Henry was advised that he had no
power to discharge a faculty member (1) while the
April 7 letter was in draft form, or (2) after it had
been sent to Professor Koch. In any event it seems clear
that the letter was interpreted by the public, and very
likely by substantial segments of the University, as
constituting a final discharge. President Henry made no
effort to clarify the situation by subsequent public state-
ment.

Hearing and Decision of the Senate Committee on Aca-
demic Freedom

On April 8, after receiving a copy of President Henry's
letter to Dean Lanier, Professor Koch asked for a hearing
before the Senate Committee on Academic Freedom of
the Urbana-Champaign campus. The Senate of the Ur-
bana-Champaign campus is composed of all faculty mem-
bers on that campus holding full professorial rank, the
deans of the colleges and directors of the schools and
institutes, heads of departments, and certain other aca-
demic and administrative personnel; a few persons below
the rank of full professor are members by virtue of their
election to membership on Senate Committees. The
Academic Freedom Committee is elected annually by the
Senate. The Committee held its hearings on April 18 and
19. The charges against Professor Koch consisted of
President Henry's letter of April 7, which was construed
by the Committee to incorporate by reference Dean
Lanier's letter of April 7 and its accompanying documents.
Witnesses before the Committee were Professor Koch,
Dean Lanier, and President Henry, who were heard
separately and in private.

The Senate Committee made its report on May 13.
Its conclusions were:

(1) A faculty member has the right to express views
on sexual behavior, as on other subjects, which may be
considered "offensive and repugnant," "contrary to com-
monly accepted standards of morality," and to criticize
prevailing views.

(2) Professor Koch committed a breach of academic
responsibility, "not because he publicly expressed con-
troversial views on sexual mores, but because of the way
in which he expressed them, and because of the circum-
stances under which he caused his letter to be published
in the Daily Mini."

(3) The administrative officers of the University
"acted in several respects contrary to the standards of
proper procedure in dismissal cases" in that (a) the Presi-
dent exceeded his authority in announcing publicly that
Professor Koch's contract would be terminated; (b) the
University gave wide publicity to the charges; (c) Pro-
fessor Koch did not receive a hearing prior to the recom-
mendation for suspension and contract termination; and
(d) the charges were formulated in a different manner
in President Henry's letter than they were in Dean
Lanier's letter. "While Professor Koch has not been
denied his statutory rights to hearings before this com-
mittee and before the Board of Trustees, the foregoing
procedural defects may well have prejudiced the final
outcome of his case."

(4) "The publication of Professor Koch's letter has
been prejudicial to the best interest of the University,
in that it may have damaged the standing of the Uni-
versity in the eyes of many people in the State of Illinois;
the administration therefore had a legitimate concern
with this damage and valid reason for action to minimize
it." But "strict application of this standard to justify
discharge would discourage expression of unpopular views
and thus seriously impair any meaningful academic
freedom."

(5) The failure of the University to use proper pro-
cedure, President Henry's sweeping formulation of the
charges, and the premature publicity given the charges
"have been prejudicial to the standing of the University
in the academic community in this country and abroad."
"The discharge of an academic staff member for cause
deemed as prejudicial to the best interests of the Uni-
versity because of adverse public reaction may alarm the
academic community and cause even greater harm." Such
damage should be avoided and, to the extent it has already
occurred, "it, too, calls for remedial action."

(6) In the opinion of three members, "discharge
would be so excessive a penalty as to constitute a violation
of Professor Koch's academic freedom." In the opinion
of three other members, Professor Koch's action was a
sufficiently clear violation of academic responsibility to
invalidate his claim to the protection of academic
freedom, but that the general interests of academic
freedom at this University would not be served by his
discharge."

On the basis of the above conclusions the Senate
Committee recommended unanimously:

(1) That Professor Koch be reprimanded for his
action and admonished to act in keeping with the dignity
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and responsibility of a scholar, but not be discharged.
(2) That the Statutes of the University of Illinois

be revised so as to assure a faculty member that, in the
case of a discharge action against him, definite fair
procedures will be followed, in particular, an adequate
opportunity to defend himself before a properly elected
committee of his peers prior to any suspension, and, in
any case, prior to a recommendation for discharge.

(3) That the University administrative officers clearly
state that the University does not consider the expression
of views, however contrary to prevailing opinions, as, in
itself, a violation of academic responsibility, provided it
is made in conformity with the legal and statutory re-
straints imposed on a faculty member as a citizen, a
teacher, and a scholar.

The report of the Senate Committee was made avail-
able to the Board of Trustees and to Professor Koch and
his counsel, but was not made public until the hearing
of the Board of Trustees on June 14.

Hearing and Decision of the Board of Trustees

Professor Koch had, on April 11, requested a hearing
before the Board of Trustees, and the Board, at its meet-
ing on April 20, granted the request. Following the
report of the Senate Committee on Academic Freedom,
President Henry submitted to the Board of Trustees a.
recommendation that it terminate Professor Koch's ap-
pointment at the end of the current academic year (i.e.,
August 31, 1960), but requested that the Board defer
action on his recommendation until the hearing requested
by Professor Koch had been held. The Board then fixed
June 14, 1960, as the date of the hearing.

At the hearing before the Board, counsel for the
University and counsel for Professor Koch joined in in-
troducing a stipulation of facts, which consisted largely
of a statement of events based upon the documents sum-
marized above. Counsel for the University also offered
in evidence the 1940 Statement of Principles on Academic
freedom and Tenure jointly adopted by the American As-
sociation of University Professors and the Association of
American Colleges and a section of the "Code on Under-
graduate Student Affairs of the University of Illinois"
dealing with student discipline. These were admitted over
the objection of counsel for Professor Koch. Counsel for
the University likewise asked the Board to take adminis-
trative notice of certain "commonly accepted standards of
morality which prevail in the community in which the
Urbana-Champaign campus of the University of Illinois
is located," which the Board did over objection. No other
evidence was produced by either side. Professor Koch
was present but did not testify. The Board then heard
oral arguments from both sides.

At the close of the argument counsel for the University
submitted a detailed statement of Suggested Findings
and Conclusions. The Board then retired into executive
session. It reconvened the public hearing approximately

an hour later and, upon motion of one of its members,
voted unanimously to adopt the findings and conclusions
submitted by counsel for the University and to approve
and adopt the recommendation of the President that
Professor Koch's appointment and contract be terminated
as of August 31, 1960.

The basic findings adopted by the Board of Trustees,
in addition to those setting forth the course of events
established by the documentary evidence, were as follows:

(1) That it was Professor Koch's "intention not only
to condone sexual intercourse between students enrolled
in and attending the University of Illinois who are not
married to each other but that he also intended thereby
to encourage and espouse such immoral conduct upon the
part of such students."

(2) That Professor Koch's letter of March 18 "was
not a reasoned statement, marshalling evidence in support
of views held by him, but was one in which, through the
use of overstatement and ridicule, he denounced society
as depraved, condemned as inhumane and obsolete the
widely accepted moral standards derived from the Chris-
tian code of ethics and the commonly accepted moral
standards then prevailing in the community . . . , and
in which he castigated those who might disagree with
his conclusions as outrageously ignorant; and . , . that
the language of that letter was not in keeping with those
standards of temperateness, dignity, and respect for the
opinions of others which should characterize public ex-
pression by members of the faculty of the University of
Illinois." It also found that the letter did not adhere to
required standards of accuracy, and that Professor Koch
had not made plain he was not writing as "a spokesman
for the University."

(3) That Professor Koch's action in publishing the
letter, "taken together with the language, tone, and con-
tents of the letter, constituted a decidedly serious and
reprehensible breach of the academic and professional
responsibility owed by Assistant Professor Koch to the
University of Illinois, which has caused great concern to
the parents of students attending the University and to
citizens of the State of Illinois as to the moral standards
which prevail and are maintained at the University, which
has been and is clearly prejudicial to the best interests of
the University of Illinois and which has so seriously im-
paired his usefulness to the University that its best in-
terests would clearly be further and seriously prejudiced
by continuing to keep him in its employ."

(4) That Professor Koch "has been granted and has
received all of the procedural rights and all rights to
hearings granted him by the provisions of the University
of Illinois Statutes in connection with this entire proceed-
ing."

(5) That the action of President Henry in releasing
to the press his letter of April 7 "was rendered desirable,
appropriate, and proper in view of the publicity" Pro-
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fessor Koch's letter had received, and "also because of
the desirability and necessity created thereby that the dis-
avowal by the University administration to the views
expressed by Assistant Professor Koch in his said letter
reach and be made known to the citizens of the State
of Illinois and the parents of students"; and that the
release to the public press did not "operate to his prej-
udice in the consideration and disposition which this
Board of Trustees is making of the charges preferred."

In its Conclusions the Board stated that the "tone,
language, and content" of Professor Koch's letter were
such that his publishing it "constituted a grave breach
of his academic and professional responsibility and duty
to the University of Illinois, the students attending the
University, and the citizens of the State of Illinois." It
went on to say:

We recognize that the limits of academic freedom
cannot be defined by the test of conformity or non-
conformity between views expressed by a member of the
University's faculty and views, beliefs, and standards
generally and commonly entertained and accepted. We
believe that any responsible expression of views by the
members of the faculty, even though unpopular and
even, possibly, untenable, is in order. . . .

We do not condemn Assistant Professor Koch's
actions in issue here merely because he expressed in his
letter views contrary to commonly accepted beliefs and
standards. We condemn it because of the manner in
which he expressed those views in his letter. We do not
consider that letter as a "responsible" and proper expres-
sion of the views stated in it.

Events after Board of Trustees Decision

On July 15, 1960, a group of 229 members of the
faculty on the Urbana-Champaign campus signed an
Open Letter to the Board of Trustees. This letter stated,
"The welfare of this University and its ability to fulfill
its function as an institution of higher learning have been
seriously impaired by the handling and disposition of the
case of Professor Koch." It went on to make the follow-
ing points:

(1) In the mind of the public as well as in the
final statement of the Board of Trustees, a basic charge
against Professor Koch is still that contained in Presi-
dent Henry's letter of April 7—expression of opinions
"offensive and repugnant" and "contrary to the commonly
accepted standards of morality." These criteria are un-
acceptable as limits on a professor's freedom of ex-
pression.

(2) By failure to follow proper procedures "the case
may have been so prejudiced that no fair hearing was
possible."

(3) By largely rejecting the recommendations of the
Champaign-Urbana Senate and its Committee on Aca-
demic Freedom the President and the Board have failed
to show adequate recognition of the responsibility which
the faculty must have for the conduct of its members.

The Open Letter concluded by urging the Board of
Trustees "to give the faculty formal assurance: (1)
that expression of opinion contrary to commonly accepted
standards of morality is not considered cause for dismissal
of a faculty member; (2) that the objectionable adminis-
trative procedures followed in the case of Professor Koch
will not be condoned in the future; and (3) that the
primary consideration in cases involving tenure be the
recommendations of established faculty agencies."

The Open Letter was referred by the Board of Trustees
to its Committee on General Policy. On September 21,
I960, this Committee submitted its report, which was
adopted by the full Board. The report stated that the
basic charge against Professor Koch "was not that he
expressed . . . views which were 'offensive and repugnant'
and 'contrary to the commonly accepted standards of
morality' but was that his actions in writing the letter
and securing its publication constituted a decided and
serious breach of the academic responsibility inherent
in his University employment" as declared in the Uni-
versity Statutes and the 1940 Statement of Principles.
The report went on to say:

We would not be justified in saying, wholly without
qualification, "that expression of opinion contrary to
commonly accepted standards of morality is not con-
sidered cause for dismissal of a faculty member." We
do state that a responsible expression of such an opinion,
made under proper circumstances and with due regard
for the provisions of Sections 38 and 39 of the University
Statutes, and for those of the above mentioned "Joint
Statement of Principles on Academic Freedom and
Tenure" would not be so considered by us. In deter-
mining whether such an expression of opinion is a "re-
sponsible" one, and has been so made, the occasion for,
the circumstances surrounding, and media used in
publicly expressing the opinion, and the tone, content,
and purpose of the public expression of it must be given
due consideration.

The report also defended the procedure followed in
the case and stated, "We intend and stand ready to always
accord due consideration, and substantial weight, to the
opinions and recommendations of established faculty
agencies in such cases," but that "final authority" rested
with the Board. The report concluded:

The reputation of the University of Illinois for
scholarship and for academic integrity, in teaching and
research, will remain the continuing concern of this
Board of Trustees. This Board will receive, and will
seriously and carefully consider, suggestions for main-
taining and strengthening that reputation. The statutes
of the University provide for an orderly procedure
whereby such suggestions may be submitted to us and
brought to our attention.

Subsequently the Senate Committee on Academic Free-
dom prepared a series of proposed amendments to the
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University Statutes relating to academic freedom and
tenure. These proposals include a revision of Section
38(d), dealing with cause for discharge, and establish
detailed procedures in dismissal cases in lieu of the
present provisions of Section 38 (e) and (f). The pro-
posals have been considered and adopted by the three
Senates of the University of Illinois (at the three
campuses). After further consideration by the Academic
Freedom Committees of the three Senates and the Uni-
versity-wide Coordinating Council (a faculty group), it
is believed that faculty agreement will be achieved. The
amendments will then be transmitted to the Administra-
tion.

In March, 1961, counsel for Professor Koch filed a
complaint in the Superior Court of Cook County alleging
that the discharge constituted a breach of contract and
a violation of constitutional rights, and seeking damages.
The lower court dismissed the complaint, and the inter-
mediate appellate court has affirmed. Further appeal is
possible but appears not to have been made at the time
these pages go to the printer.

II. The Discharge: The Procedural Issues

The case raises three major issues of procedure. These
are whether academic due process was violated by (1)
President Henry's letter of April 7; (2) a failure to
state the charges with sufficient definiteness to enable
Professor Koch to make his defense; and (3) a failure
of the Board of Trustees to give sufficient weight to the
findings and recommendations of the faculty, particularly
the Senate Committee on Academic Freedom.

A. President Henry's Letter of April 7

President Henry's letter of April 7, quoted above, an-
nounced that Professor Koch's appointment "will be
terminated at the University at the end of the current
academic year." The letter was released to the public.
As previously noted, President Henry had no authority
to terminate Professor Koch's appointment but only to
prefer charges and to suspend "pending final decision
of the Board upon the charges." The issue is whether
this public announcement that Professor Koch would be
discharged, made before charges had been filed or heard,
so prejudiced Professor Koch's case as to constitute a
denial of academic due process.

The Board of Trustees found, as set forth previously,
that Professor Koch had received all procedural rights;
that the public release of President Henry's letter was
appropriate because of the publicity which Professor
Koch's letter had received and because of the necessity
to disavow his views; and that the release did not operate
to Professor Koch's prejudice in the disposition of the
charges. The Report of the Committee on General Policy,
adopted by the Board of Trustees, further declared that
"ordinarily" the Board would not approve of publication

of charges prior to hearing, but that in this case "excep-
tional circumstances" made it necessary and desirable.
It also stated:

President Henry has been unjustly accused of usurping
the authority vested solely in the Board of Trustees and
attempting to terminate Dr. Koch's contract upon his
own authority. While some language appearing in Presi-
dent Henry's letter of April 7, 1960, to Dean Lanier
might be interpreted to lend some support to this
charge, President Henry has made it plain in statements
he has made to the Trustees . . . that he intended that
portion of his letter to constitute only a statement of his
intention to submit a recommendation to the Board of
Trustees that Dr. Koch's contract be terminated. . . .
Both President Henry and Dean Lanier were thoroughly
familiar with the provisions of the University Statutes
and we are convinced that President Henry intended that
portion of his letter to be, and that it was so understood
by Dean Lanier. Moreover, President Henry has assured
us that he did not expect or intend that we would be
committed by that portion of the letter to terminate Dr.
Koch's contract, and we certainly did not consider our-
selves to be bound by it to take that action.

We do not feel that the Board's explanation fully
meets the issue. In our view, the publication of President
Henry's letter did seriously prejudice Professor Koch's
case. While some members of the University administra-
tion and faculty undoubtedly realized that President
Henry had no authority to decide the issue of discharge,
the general public impression was given that the matter
had been disposed of by the University. The investigating
committee has already noted that President Henry made
no effort to clarify the situation. The result was that a
difficult burden was placed upon Professor Koch to re-
verse the tide rolling over him, and both the Senate Com-
mittee on Academic Freedom and the Board of Trustees
were put in an embarrassing position where, as a practi-
cal matter, it would be difficult for them to decide on the
basis of a clean slate.

We conclude, therefore, that President Henry's letter,
with its ensuing publication, amounted to prejudgment
of the issues, prior to charges and hearing, and thereby
constituted a violation of academic due process.

B. Sufficiency of the Charges

President Henry's letter of April 7 was taken as a
statement of the charges. While it was not clear from
the letter, the Senate Committee on Academic Freedom
interpreted the letter as incorporating by reference the
letter of Dean Lanier to President Henry and its ac-
companying material, these documents thus also becoming
part of the statement of charges. The Board of Trustees,
although not making the point clear, seems to have ac-
cepted the Senate Committee's view.

The charges as thus formulated certainly lacked pre-
cision, clarity, and perhaps consistency. But in our view
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Professor Koch was not prejudiced thereby. At the hear-
ing before the Senate Committee he addressed himself
to all the issues under consideration. At no time did he
or his counsel request a more specific statement of the
charges. There is no indication from the record or our
investigation that Professor Koch suffered from a lack
of understanding or an opportunity to meet the issues
upon which the case was decided. Consequently we find
no violation of due academic procedure in the manner
of stating the charges.

C. Failure of Board of Trustees to Give Sufficient Weight
to Faculty Position

It is difficult to define with precision the weight that
the governing board of a university should accord to the
findings and recommendations of the faculty on issues
of academic freedom. But the general principle is clear.
Matters of "academic responsibility," as well as issues
of competency and other issues of academic freedom,
should rest primarily with the judgment of the academic
group and that judgment should be overturned by the
governing board only if it is plainly unreasonable. We do
not think the University administration complied with
this fundamental principle in this case.

We base this conclusion in part upon the fact that,
as we read the Board of Trustees' decision, it fails to
recognize the significance of the findings and recommen-
dations of the Senate Committee on Academic Freedom.
The Board states that the Senate Committee's "appraisal
of [Professor Koch's] letter to The Daily lllini accords
with ours"; it then goes on to say that "once it has been
determined that Assistant Professor Koch's actions are
not protected by his academic freedom, the question of
what action should be taken against him because of his
breach of his academic and professional responsibility
and duty to the University is one which we have the
responsibility, duty, and authority to determine." The
Board thus conveys the impression that the Senate Com-
mittee on Academic Freedom reached the same conclu-
sion as the Board, except on the subsidiary issue of what
the form of discipline should be. Actually, the Senate
Committee's conclusion was quite different from that
of the Board. The Senate Committee did find a "breach
of academic responsibility"; but it found only the kind
or degree of breach that would justify a reprimand. The
Board found a wholly different kind of breach, one that
warranted a discharge. Thus the Board, for all practical
purposes, ignored the essence of the Senate Committee's
position.

Furthermore, in our view, the whole process leading
to dismissal was conducted by the administrative authori-
ties in isolation from the academic community, where the
primary judgment should have rested. The first official
action, other than Professor McCrimmon's reprimand,
was taken by the Executive Committee of the College
of Liberal Arts and Sciences, an elected body but one

then consisting entirely of personnel at the department-
head level and one not charged with consideration of
academic freedom matters. This committee did not call
in Professors McCrimmon or Kugler, or Professor Koch
himself, though it did have the McCrimmon and Kugler
memoranda before it. On the same day he received the
Executive Committee's report, which split three to three
on discharge without payment of salary for the second
year of Professor Koch's contract, President Henry issued
his letter which on its face appeared to dispose of the
whole matter by dismissal. It was not until later, essen-
tially when the matter was referred to the Senate Com-
mittee, that the course of procedure required by the
Unversity Statutes began to be followed. Even then, the
Board of Trustees failed to consider the nature of the
breach of academic responsibility found by the Senate
Committee. Our impression is that the process was
guided administratively without sufficient opportunity for
participation and regard for the views of the academic
group in the University.

III. Other Issues

The committee considers it important to call attention
to three other matters relating to academic freedom and
tenure at the University of Illinois.

A. Tenure

Section 38 of the University of Illinois Statutes states:
(a) Unless otherwise provided in these Statutes (and

in the absence of some special written agreement approved
by the President of the University with the consent of
the appointee) the tenure for the various members of
the academic staff shall be as stated herein, except that
first appointments or temporary appointments may be
made for shorter periods.

(1) An appointment as professor or associate pro-
fessor shall be for an indefinite term.

(2) An appointment as assistant professor, or to the
administrative staff, shall be for a period not longer than
two years from September 1 of the first year of the
legislative biennium.

(3) Appointments to lower ranks shall be for not
more than one year.

(b) The appointment of any person for a definite
term does not carry any guarantee or implication that
the Board of Trustees will renew the appointment at its
termination, even though the appointee may have dis-
charged his duties satisfactorily. Any appointment, if
accepted, must be accepted with this stipulation.

It will be noted that the University Statutes set no
limit for the number or total duration of nontenure
appointments, which are given to assistant professors
and instructors.

The 1940 Statement of Principles on Academic Free-
dom and Tenure provides:

Beginning with appointment to the rank of full-time
instructor or a higher rank, the probationary period
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should not exceed seven years, including within this
period full-time service in all institutions of higher
education; but subject to the proviso that when, after a
term of probationary service of more than three years
in one or more institutions, a teacher is called to another
institution it may be agreed in writing that his new
appointment is for a probationary period of not more
than four years, even though thereby the person's total
probationary period in the academic profession is ex-
tended beyond the normal maximum of seven years.
Notice should be given at least one year prior to the
expiration of the probationary period if the teacher is
not to be continued in service after the expiration of
that period.

B. Suspension

Section 38 (e) of the University of Illinois Statutes,
as quoted previously, states:

Prior to the preferment of charges, or while charges
are pending, the appointee may be suspended by the
President pending final decision of the Board upon the
charges.

The 1958 Statement on Procedural Standards in
Faculty Dismissal Proceedings, prepared by a joint com-
mittee representing the Association of American Colleges
and this Association as a.guide in dismissal proceedings,
provides:

Suspension of the faculty member during the pro-
ceedings involving him is justified only if immediate harm
to himself or others is threatened by his continuance.

C. Notice and Terminal Pay

The University of Illinois Statutes seem to be silent on
the question of payment, under an existing contract or
otherwise, for persons dismissed for cause.

The 1940 Statement of Principles on Academic Free-
dom and Tenure states:

Teachers on continuous appointment who are dis-
missed for reasons not involving moral turpitude should
receive their salaries for at least a year from the date of
notification of dismissal whether or not they are con-
tinued in their duties at the institution.

The Investigating Committee notes these differences
between the University of Illinois Statutes and the prin-
ciples, procedures, and standards which the Association
supports, in relation to certain matters of tenure, suspen-
sion, notice and terminal pay. It believes that the resolu-
tion of these differences is a matter of appropriate concern
to the administrative officers and faculty members of the
University of Illinois.

IV. Present Status of Academic Freedom at the
University of Illinois

It is the opinion of the committee that the Koch case
has had serious repercussions on academic freedom at the

University of Illinois. The committee was not, of course,
able to make an exhaustive investigation beyond the facts
of the Koch case itself. To have ascertained sentiment
among a large and varied faculty would not have been
an easy task, even if the committee had had the time and
resources to undertake it. Such opinion as we did sound
out was by no means unanimous.

Nevertheless, we think it fair to say that there is
substantial concern over the question whether the Univer-
sity actually will permit untrammeled discussion of highly
controversial issues, or whether freedom to express un-
popular views will be seriously qualified by the test
of "encouragement" and "academic responsibility." There
is also serious concern over the procedure employed in
the Koch case, particularly President Henry's precipitate
action in announcing Professor Koch's discharge. The
issues raised by the open letter signed by 229 faculty
members have not been settled by the report of the Com-
mittee on General Policy. Among the lower ranks of the
faculty there appears to be some reluctance to oppose
openly the actions of the administration in the Koch
matter, or generally to espouse unorthodox or deviant
views in controversial areas.

We believe that an essential factor in restoring a freer
atmosphere on the campus will be the outcome of present
negotiations to revise the University Statutes dealing with
academic freedom. If the substantive grounds for disci-
pline can be narrowed and defined more precisely, and
if the procedure can be clarified and stated more specifi-
cally, substantial progress should result. Moreover, as has
been noted, attention should be given to deficiency in the
regulations governing tenure, suspension, and length of
notice in dismissal of tenure faculty when moral turpitude
is not involved.

It would be our hope that, out of the Koch case, the
University authorities will come to take a broader view
of the function of a university and the value of academic
freedom for the faculty and the student body. The Uni-
versity of Illinois is a great university. Its concerns and
contributions extend beyond the local to the national and
international sphere. It must, of course, operate within
the community in which it is located. But if it is to
function on the scale and in the manner which if is
capable, its top administration and its Board of Trustees
must be ready to recognize its maturity, its ability to
absorb a few gadflies, and its need for uninhibited free-
dom of discussion.

Thomas I. Emerson (Law), Yale University, Chairman
Robert E. Butts (Philosophy), Bucknell University
Harry J. Leon (Classics), University of Texas

The Investigating Committee

Committee A on Academic Freedom and Tenure has
by vote authorized publication of this report in the AAUP
Bulletin:

34 AAUP BULLETIN


